Themes and concepts in an abolitionist approach to criminal justice

Introduction

I this paper 1 will t3lk about themes and coencepts in an
abolitinist approach to criminal Justice. My paper does not adress the
genersl guesstion of punichment, I cee punishment as a specific form at
human interaciion which can be obzerved in many spcial practices:
family, school, wirk ., spori. In this sence practically every one is
familiar with punishment zz well in the role of "bzing punished” as in
the rals of “gunisher®, (13

The images people have aboul criminsal Justice are predominantly
based upon media presentation of the #activities of criminal justice. (B}
When they vicariously participate in criminal justice or assess the
system as onlookers they do this on the basis of media images. In
Criminal justice s language of punizhment is used and people presuppose
that there is congrulty between the punishment context they are
familiar wiith on the basis of direci experisnce and the DY OCeSSES
inside criminal justice. This congruity does however not exist.

With respect to what is called professionally inside the csvstem
"punishment” icerizin judicial decisions and their implementation) a
relation "punisher - punished” “is laching” (3). And it is just in the
relation between the "punisher” and the "punished” that the
characteristic of “punishment” {az cpposed to viclence) has to be
found. So in criminal Justice the activities (and experiences) formally
called punishment have no similarity with events which are outside
criminal justice considered as punishment. In practice to call those
activities punishment ic creating an unfounded legitimation. So I do
not consider criminal justice as a system that dispenses punishment but
as a3 sysiem that uses the language oF punishment in a way which hides
the real processes going on and generates support by presenting those
ﬁ?ﬁt@ﬁgﬁz*nﬁturréttiﬁrés'éimilar to processes known and accepted by the
p;—\j.a_iic. e - — i

“T"Fhe conventional language in the public discourse hidcs the
realities about problematic situations (crime) and criminalisation. So
my papey will in the first part principally deal with questions of
langusge. The second part will touch the guestion: Why abeolition. The
Ehird part is titled How abolition.

Part I. Languégg and caoncepts

A public debate in Cordoba

In Dctobér 1994 1 had the privilege to participate in a public
debate on matiers of security in the city of Cordoba {(Argentina). This-
debate was organised by a voluntary organisation called "El Agora”
which tries to motivate citizens to express opinions and to develop
activities in issups of public concern.(4)

The debate started in small groups of 10 - 15 people. Evervone
interested could regizier for such a group. "E1 Agora” provided a
coordinator for every group. The guestions which had to be discussed in
the first meeting of groups were: Do you feel sometimes insecure in
this city? In which context, under which circumstances? What could be
done to diminish those feelings of insecurity? Who could contribute to
this, in which way? "

In the first round of discussins participante did not speak as
experts but rather spoke of their own experience, their own feelings,
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their ocwn opinions as citizens. The participants did not try to reach
ComsSEnEus. They ware Lo fry fo identify themselees wikth the diversity
of sxgsriences, feslings and needs suorsssed in the Qrous .

in the svening we summarized into 3 large schema all those
apinions and positions voiced in the small groups. In the
prefabricated frame aof this schema wes had n3furally made room for

w2 focusing an what should be dons about offenders, but this
Cion remained pracbically bBlank.

Foople wanked wmany concrekte actions which could be classified in
Cabtegoriss of redress and orevention, buf tThe subject - matter which
forms the heart aof the official debate ——punishment of offenders—— was
only wery marginally represeanted. fingd for the caoncrets actions
suggested by the participants in the work groups there was no natural
glacse, thers wers no words in the lenguage of the Ef??Eial debate. Mo
wornwier that - amme

he experts who did comment on the cutcome of the
discussion in the wark groups all poinkted to the striking difference
betwesn bath languages.

Academia and the languages about crime, criminal justice and security

For academics who work in the field touched upon by the debate on
Crime and criminal justice fand who subscribe o critical values
embodied in the academic tradition’{S) I see a3 double task: a) to
deccribe and analvse the processes of criminalization in a way which
permits io assess their conseguences and their iegitimacy: b) to give a
hand to people (professionals and others) who try to cope (in the
perspeciive of redress andfor prevention) with problematic
situations{&) which are the obiect of secondary criminalization or
claims of primary criminalization.(7?)

To fulifill that tash a language needs to be constructed. That
language cannct be the language in which criminal justice is practiced
and legitimated. When the use of that language has to make 1t possible
to asses the legitimacy of criminal justice in the light of certain
explicit values we better start o formulate those values. They have to
show us where and how to lopok. So let us start to look at some explicit
wvalues,

Values

We have to look for a normative frame around which, in this
historical pericd in ipost) modern societies, a large support can be
mobilised. The normative frame has to be presented with indicators
wmhich can be gepplied to social systems in which professionals play a
prominent role and in which many cases are dealt with on a micro level:
Iike educstional svstems, the medical system and legal systems. The
normative frame presupposes agreement on the secular and non
fundamentalist character of the state.(8) The following indicators seem
to me to satisfy the reguirements I mentioned. (%)

8. FBespect for diversity

Basic assumption. The survival of the life depends on respect for
and solidarity with diversity. Difference between and within the
species is nowadays threatened by our social and technical
arrangements. The differences between people living in the came
"society” i1s, in the public discourse, underestimated.
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Yalues. Resgect for the differences betwesn individuals (and 2vEn
within one individual during his 1ife tiee) and between collectivities,
Solidarity with those differences.

b, Frofessions and authorities have to cerve clients,

Values. Professions and auvthorities are there for peaple in their
diversity. The people are not there for the authorities and the
professions. This impliecs that autheritiss and praofessions have o
serve the interests of clients in their diversity toc be legitimate.

Basic assumption. Authorities and orofessions are only able to
serve the interests of clients in their diversity when those clients

hawve power o orient their ariivities,

c. Y¥alidiitv of reconstruction.

Basic assumption. The menu iz not the meal. The map 1S not the
territory. 8n event which is the ohiect of a discourse or of any form
of decision ~ making process i= alwavs reconstructed. The
reconstruction is never identical to the event.

| Value. In assessing social practices the Firet aspect to be

| assessed 1= the gquality of the receonstruction of an event or of a state
| of affairs. Is the reconctructin "walid” 7 Reconstruction of events,
which belong {also} to the realm of a life world, are only valid if
they are based on the meanings of the main actors in the life world,

This criterium follows directly from the values and basic assumptions
mentioned under a3 and b,

Concepts
-——LCrime

HWe are inclined to consider "criminal events” as exceptional,
events which differ to an important extent from other events which are
not defined as criminal. In the conventional view, criminal conduct is
considered to be the most important cause of these events. Criminals
are ——in this wview—— a special category of people, and the exceptional
nature of criminal conduct, andior the criminal, justify the special
nature of the rpaction against i1t.

People who are involved in "criminal” events, however, do not in
themselves appear to forms a special category. Those who are officially
recorded as "criminal” constitute only a small part of those involved
in events that legally permit criminalization. Among them, young men
from the most disadvantaged sections of population are heavily over -
represented.

Hithin the concept of criminality a wide range of situations are
linked together. Most of these, however, have separate properties and
no common denominator: violence within the family, violence in an
anonymous context in the streets, breaking into private dwellings,
completely divergent ways of receiving goods illegally, different types
of conduct in traffic, pollution of the environment, and some forms of
political activities. Meither in the motivation of those who are
involved in such events, nor in the nature of the conseguences, nor in
the possibilities of dealing with them (be it in the preventive sense,



or in the sense of the cantral af the canflict) canm any common
structure be discovered. &1l that thase evants have in common is that
Ehe criminal justice svstem 1s aubtharvrised to take sction aginst them.
Same of these events cause considerable saf

invalwed, gquite often affecting both parpetrator and victim. Consider,
for ewample, traffic accidents, and wviclence within the family. The
w25t majorify of the events which are dealt with By criminal justice
howaever , would not score oarficularly b

gErsaonal havdship. Matrimonial difficult

parants and children, serious difficylbi at work and housing probhlems
will, 35 a rule, be experienced 33 mare s=erious both in degrees asnd
duration. If we compare criminal events with other events, there is —-
a2n the lewvel of thase directly involwved-— nething intrinsic which
diztinguishes those “criminsl swvenbs® fraom cther difficulties ar
unglessant situastions. Mor, a3 a ruie, are they singled out by thase
directly involved to be dsalt with in ary way which differs radically
from the way cther svents ars dealt with., It is therefore naot
surgrising that a considerable propertion of the events which would be
dafined 35 “serious crime® within the context of the criminal justice
system, remain completely cubtside that system. They are settled within
the social context in which they take place (the family, the trada
urion, the assaciations, the neighbourhcod! in a similar way as other
"nman S criminal® conflicts Sre sebkled. ALl this means that there in no
antological reality aof crims.

2h on an imaginary scals of
igz, difficulties between |
=S

-

——fbolition

I have been talking repeatedly about an abolitionist approach.
W¥hat do I mean by this 7

It i= useful to make an analytical distinction between two tvpes
of abolitionist stances. On the one hand w2 hawve an abolitionist stance
which denies lenitimacwy %o activities developed in the cultural and
soCial organisation of criminal justice. This stance reiects also the
images of social life which are formed on the basis of those activities
in the different segments of s@ciety. In this view criminal Justice is
not a legitimate answer to problematic situations, but presentes itcelf
the features of a public problem. This implies that these abolitionists
have to adress a double task: they have to stop activities in a
criminal justice frame. but thev alsoc get involved in dealing with
problematic criminalisable situations ocutside criminal justice.

This form of abolitionism has the character of a social movement
comgarahle o Histaricsl =occial movemants for the asboliticon of slavery
and of the persecution of witches and heretics and contemgorary social
movemants like those for asbolition of racial snd gender discrimination.

In the other hand we have 3n shalitianist stance in which not
necessarilly criminal justice, but a way of looking at criminal justice
is abolished. This form of aboliticn focuses on the activities of one
of the organisations underlying criminal justice: the university and,
more specifically, the departments of criminal law and criminology.
Referring to academic values which require academic independence of
existing social practices to permit a more objective assessment of
those practices in the light of explicit criteria, this form of
abolitionism reproaches the dominant lectures of crime and criminal
Justice to lack the necessary independence. These dominant " lectures"
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implicitly supporit the idea of 3 “naturality and necessity" of criminasl
justice.

In this sense abolition is the abolitin of the prevailling academic
languaoe aboui criminal jucstice and the replacement of this language
bw anocther language which permiis to submit criminal justice to the
crificsi hypothessis: in other words which enables to test the
hvpothesis that criminal justice is= not "natural®™ and that its
"consiruction® cannct be legitimated. 1T that hypothesi= 1 validated,
the prevalling language aboul criminal justice has to be deconstructed
and criminal justice will appear a= a public problem instead of a
splution of public problems. The first type of abolition will thus be
Iegitimated.

I talk in this paper mainly about the second form of abolition.
fibplition as critical hypothesis {HBrodeur 1993, p. 100}, academic
abolitiaon.

Criminalization and criminal justice

What s criminmal justice? For us, criminal justice i1s a specific
form of interaction between & certain number of agencies such as the
police, the couris {in thes brosdest EEBce; i.e. not just the judges,
but ziso the public prosscutor, soclicitors, etc.}, the probation and
the prison service, law and criminoclogy depariments in the academic
wor1d, ihe Minisier of Justice and Parliament. We can make our
definition of criminal justice svysiem visual by means of the figure on
the next page. HWone of these organizations are in themselves married to
criminal iustice, they have {even if they are so married to an extent)
a life of their own. Most of the activities of the police for example,
do not take place within the framework of that special form of
interaction. Similarity, most of the activities of the courts do not
talke place within a criminal justice framewor: Often they act in the
frame of civil or administrative jusiice.

What then is that especific form of interaction or -—in other
words—— of cultural and social organization (Gusfield 1981)- which
produces criminalizationt I will be werwv brief and only highlight a
ceriain number of aspecis which seem to me important for our immediate
topic.

The first specific thing of cultural organization is that criminal
justice is the act of constructing lor re — constructing) reality in.a
very specific way. It produces a consiruction of reality by fecusing on
an incident, narrowly defined in time and place and it freezes the
action there and looks in respect to that incident to a person, as
individual, ig whom instrumentality {causality) and blame can be
atiributed, The resuli is that the individual then becomes separated
out. He is in certaln important ways isolated in respect of that
incident from'his enviroment, his friends, his family, the material
substratum of his world. He is also separated from those people who
feel wvictimized in a situation which may be attributed to his action.
Those "victims"” are separated in a comparable way. So, the cultural
organization of reference artificially =zets certain individuals apart
from their distinctive environment and it separates people who feel
victimized from people who are considered in this specific setting as
"perpetrators”. In this sense the cultural organizations of criminal
Justice creates "fictitious individusls”, and a "fictitious”
interaction between them.
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fnpther fesature of the culbtural organization of criminal jusftice
is ibs focus on “blame silecation. There 135 a strong tendency within
crimingl jusfice tno asssemble svents and behaviours dealt with and
sanciins appiised in 3 consistent and coherent patiern around a
hierarchy af “gravifby". {13 This hisrarchy of gravify 1s mainly builf
an grpsrisnce of a limited range of events within the actual (or
considerad! campstsnce of the system. In this gyramid practically no
comparisaon s mads with events and behaviour cufside that range,
Grading takes place to a large extent in a separate universe defermined
Gy the structurs of criminal jusktice iftself. Consistency of the scale
within the svstem necessarily leads o inconsistencies with the scales
of those directly concerned outside the system, in so far as values and
perceptions in sSociety are not uniform. The "orooram™ for blame
allocation fvpical for criminal justice is a true cepy of the docirine
of "the Iast judgement” and ” purgstory” developed in certaln varieiies
of western Christian theology. It is marked also by features of
"centrality® and "totalitarianism”, specific for those doctirines.
Maturally, those origins —-—this "pld” rationality—— 1= hidden behind
new words: “"Bod” is replaced by the "Law” and the "consensus of the
peapie”, by Tuwe”

I come now to the special features of the social organization of
criminal justice. [ will mention two: the first feature of the social
arganizafion of criminal justice is the very weak position which
“wictims" ——and by vicktims [ mezan the person or persons who feel
troubled by an event or a segquence of events—— have in i1ts frame of
reference. {1

We wonld argue that the activitiss of professions and
burgancracies can be only useful to clients when they are guided by an
active participation of 511 the people in whose behalf they are
working. In a criminal justice frame of reference, there is —-—in
principe—— no room for such an active participation and guidance. Khen
the police is working within a criminal justice frame they tend not to
be divected anv more by the wishes and desires of the complainant, but
by the reguirements of the legal procedure which they are preparing.
The complainant ——the person who asked for action from the police—-
becomes instead of a guide for their activities a "witness”. A witness
is mainly 2 "tool” to bring legal proceedings to a successful end. In a
comparable way the frame of court proceedings precludes ——0Or makes it
anymay specially difficalt—— that the victim expresses freely his view
on the situation or enters in an interaction with the person who is
standivng as & supposed offender before the court. Alsc in that
situation he is firstly & "witness”, even in those legal systems in
which & special position has been created for wictims. The evaluation
studies which have up till now been done into the resulis of changes in
legal procedures which tend to reinforce the position of victims within
4 criminal justice frame have up till now shown a very disappointing
result (Fattah 19971

A second Teature of social organization of criminal justice is its
exirems divicion of labour oriented on a centralized criminal law
iwritten law or common law}), This makes it very difficult for the
functionaries to gear their activities to the problems as experienced
by those directly invoived. And it mahkes it extremely difficult for
them fto assume personal responsability for their activities in this
respect. One of the main characteristics of criminal justice is that it
preaches in i1ts discourse "personal responsability” for "offenders” and
that is suppresses "personal responsability” for the persons which work
in its frame of reference.

Ny-0AD 2:\_
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The real social and cultural organization of the activities of an
argantization may be mare or less in the ey of criminal justice. This
permits to assess in which wmay the "behaviour” of practices develops.

To resume, criminal justice consists on the one hand of the
activities of certain agencies in so far as they are the fruit of the
earlier described social and cultural organization and on the other
hand of the reception and legitimation of those activities in the
different segments of “society”. Abolition addresses both areas: the
activities of the organizations and their reception 1n "societv”.

Crime policy

"Crime policy” is often understood as a “policy with respect to
crime and criminals”. The existance of "crime and criminals” is
generally considered as a "given”, as a natural social fact, not a
process of {selective) definition, the responsability and the object of
policy. It would be a Tundamental errﬁr in our debate to define "crime
policy” 1n such a limited wav. One of the necessary conditions for a
useful discussion on crime policy is to problematize the notions of
"erime and criminals”. The degree toc which "events and situations”
should be subjected to criminalization will be one of the main 1ssues
i our dehate.

"Crime policy” is, on the one hand, part of a wider social policy,
but, on the other hand., must retain a certain autonomy with respect o
this wider field. A useful approach in this respect is to consider
"crime policy” as a "policy with respect to criminal justice systems”

Such a policy with respect to “criminal justice svstems” would be
multil - focused: 1) 1% would address iiself to the development of the
organizations which form the material base of the system {(police,
courts, prisons, etc.) and the systems of reference they use; 2) it
would address itself to the guestion as to which tvpe of events could
be dealt with by the system, under which conditions and in which manner
tunder this category the “gate - keeping” function of crime policy
would reguire particular attention): 3) i1t would voice recommendations
about social reorganization in other areas of spciety with respect to

problematic situations which have become the obiect of a crime policy
debate. (12}

After these observations about different key concepts in the
language of and about criminal justice we cannot vel conclude about
these language issues before we have examined the guestion of the why
of abolition . Let us therefore turn to that question.

i ;

Part 11; Why abolition

Hefore trying to answer the guestion "Why abolition”, it is
necessary to give some information about develiopments of our knowledge
in the field of what in criminology is called the dark figure.
Originally criminologists warked —to get an idea about the frequency
and nature of crime- with “"statistical data" about the activities of
criminz]l courts.

When it was discovered that many criminalisable events denounced
to the police did never end up in courts {(for many reasons, one of them
being that no perpetrators were found), criminoclogists started to work




mare «ith police statistics instead of court statistics. The
differencs hobwesn raporfed crime {(in poiice statistics) and court
statistics was definsd as dark figure. Some decennio ago 3 new
perspective aon the dark figure started o develop, when self repart
inquiries and victim inguiries (13} wers introduced. Later followed by
obhservation fechniques. Mow we lnow that effective criminalization is =
rare and sxcepbions] swsnh.

Im the field of criminalization based on "reactive pelicing”
{there are persons who fesd unjustly frezted in an event and in
practice the police acis then cnly after a complaint has been lodged)
the main reason why criminalisable events are not criminalised is that
victims do not denounce the event ig the police. But there are mary
other reasons. Perhaps the police had no time to desl with a dencunced
event: or they did not find s perpeirator, or they dealt with it in a
problen orisnted, non - criminalising way. Perhap the court had no time
to desl! with the event or: there were procedural obstacles.,

In the field of crimnalization based on "pro active policing”
{1ike offences in the field of illegal drugs and traffic safety) 1% is
difficult for the police to Lnowm about events: this and the limited
police resources to process known events administratively, are the main
reasons that "effective criminalization” {bringing a case to a criminal
court or applyving ancther formal sanciion? is such a rare event.

The large majority of criminalizable events {"serious” and “minor”
onest belongs thus to the dark figure. A11 those events are thuc dealt
with ouiside criminal justice, I say intentionally “dealt with”,
Because we should not commit the error to think that what is not in
acto is nof in mundo. That we do not kbnow how semething is "deaslt with"
does not mean it is not "dealt with®. Ewverything in life is in some
way dealt with by those directly involved.

Elswhere {(Hulcman 19913 1 gave detziled examples of different WaYS
in which criminalisable events are dealt with outside criminal justice
and how research in this field in my opinion should be done. I limit
myself here to a few general remarks,

Mearly all events problematic io somecne (3 perscon, an
organization, a3 movemeni: may be approached in a legal process in one
way or another ilcriminal justice, civil justice or administrative
Justicel, but very few of them are, as the dark numbers in criminal
justice as well as other forms of Justice show. Most of the
alternatives to criminal justice are of a predeminantly non - legal
nature. These aliernatives are generally not “inventions” of pecple
involved in crime policy or legal policy in general, but are applied
daily by those involved directly or indirectly in problematics events.,
Mon — legal approaches are “"statical” and also "normatively” (in the
normativity of ihe people involved? the rule; "legalisation” is a rare
excepiion. This has alwmays been 50, iS5 so now and will probably be so
in the future. This reality is obscured when we take as starting point
the "normativity” implied in the traditional criminal justice debate.
Because only there we find a normativity in which criminal justice is
the rule and iz often iunconciously ) supposed to be ——conirary to all
scientific knowledge—- also a statical fact.

The exceptionality of effective criminalization (14) of
criminalisable events and the fact that they are as a rule dealt with
in differents ways about which we lack informatin has in many respects
relevance for the assesszment of the Iegitimacy of criminal justice.

The negative aspects of criminal justice {for the perpetrators and
those close to them, for the person who suffered a wrong in the
criminalizable event, for the functionaries in the agencies and for the




public aft large! have been extensively developed else where (Hulsman,
Bernat de Celiszs 1993, 0Ons asgact [ want however to develop here more
in detail.

The fact that criminalisation of criminalisable events is
statistically and normatively exceptional puts & new point about the
legitimacy of criminal justice on the agenda. The frame of reference of
criminal justice is not a rnormal way of interaction between citizens
and professionals. Many of the activities professionsals develop within
criminal justice are at cdds with the requirements of the conventions
on buman rights. Those conventions contain exceptions with respect to
those reguirements for a criminal justice appreoach, but only 1f such an
excepiion is "nececcary in democratic spociety” {15 Who could claim
Ehat “an sxception is naecessary” when one knows that criminalization is
& vrare exception and that aone has practicaily no idea how those events
ars deslf with cutside criminal justice. (146}

#3 3 conclusion we can summarise our criticises of the criminal
justice system 35 follows: Dur deepest reproach to criminal justice is
that it tends to giwve an urrealistic donstruction of what happened and
therefore also to give an unrealistic and ineffective answer. [t tends
further to exclude the formal arganizations such as the police and
courts from dealing in 3 cresbive way wifth those svents and learning
from them. Criminal justice seems st odds with all the three valuss we
menkioned abogwvs.

*"Criminalization” i=s unjust insofar acs by i1ts werv structure it
denies the existing varieties in social life and the differents
"meanings” thus generated, and because it is unable to perceive them
and cope with them. It ic also unjust ——on its own terms—— because it
cannot deal egually with perpetrators and victime: mostoc of them do not
evern appesar inside criminal justice {(dark figurel); as a rule thev are
dealt with elsewhere in a way which is not even known inside criminal
justice,

Part 111I. How abolition.

How deo we abolish criminal justice?

fcademic abolition

Let us first take a closer locok at the academic form of abolition.
Some of the conceptual and language issues have been already discussed
in Part 1. We have to come back to them now after we have digested the
information offered in Part 11.

One cannct work with the definiticns of reality produced by
criminal justice. According to the values defined above those images of
reality are invalid and not reliable. This implies that academics hawve
to reconstruck the events themselves independent of the criminal
Jjustice system and in conformity with the mentioned earlier values.

Thus we have in the first place to go to those directly involved
in the event and ask them what happened, in which way they felt or feel
wronged about it, to whom or to which "state of affairs" do thevy
ascribe responsabilities for the event, what do they want to do about
1t and/or what do they want to be done by others.

This "new” form of reconstruction has naturally to respect the
dynamics of the development of events for those directly involved and
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fheir environment. In this way it will also provide an insight into the
variefy of ways according ko which criminalizahle avents are dealt
with. Thus we will get an idea how those varieties relats ko the
2arlier mentioned values (17!, Mew images sbout fislds and areas of
praoblematic sifustions will become available and on the basis of those
new images those divectiy involwved and public arganization may hath
daevalop new policies,

The obvious conceptuasl tool to start this rew way of leooking at
reality 1s to replace "criminal or criminalizable behaviour" as a
carner stons of gur prafessional language by the concent of
“problematic situation“. The intraduction of the concept of
"problematic situation” is a strategy to formulate guestions. The first
question is: who thinks this (still vaguely farsglsted) situstion is
probiematic? When we get an answsr to this first question, we have to
m3ke 3 distincbion betwsen those who answered. In principle we are not
interested in the answers of not directly involved praofessionals“ (18}

For those ws can consider as more or less directly involved (1%
we hawve than a secand range of questians of the fvpe mentioned in the
third alinea of this part {(what bhappened? What doesz one want? etc.) IF
the wronged persons have ascribed the event to a perpetrator and that
perpetrator has become known, his answers to the positions of the
wroanged person become also part of our reconstiruction.

By acting in this way we liberate the diversity of people who feel
troubled or wronged (2%}, And we also free the diversity of those who
are asked to intervene in problematic situations {professionals and non
- professionals). These interventions may focus on redress and/or
prevention. They can be adressed to situations on = micro, meso and
macro lewel (21)

To assess the legitimacy of criminal justice and to give a hand to
professionals trying to cope which problematic situations referred to
in criminalization debates it is necessary to describe and analyse how
problematic criminalizablies situations are dealt with outside criminal
lustice {inside the dark figure). To do that we have to be able to
trace them back "as such” even when they have a different shape and
different dynamics than they would have had when they would have been
criminalised. There are a number of concepts which can help us to do
that.

When we look around us and in ourselves we see that people have
very different starting points from where they initiate their
construction of events which look at the undifferentiated surface in
the beginning wery much alike.

In the first place it strikes that things which seems dangerous
and bad to some do not provoke such feelings and thought=s in others. In
the decriminaljsation report of the Council of Eurcpe (i980) we called
1t: differences in the svmbelic environment of an event. The degree of
tolerance of deffersences in lifestvie also has a bearing on this
aspeckt. [f is clear thast such differences have an impaortant impact aon
the “lecture® pf an event.

Some people construct troublesome events which happen to them as
"acts of Bod” eventually as a deserved pnishment of themselves. How
strong this way of construction of events still is, everybody who will
travel in the Islamic world will discover: "Ins Allah”. It also stavs
alive in communities which seem at the surface not to belong to an
explicit religion.

A third way of constructing a troublesome event is to construct it




45 an accident. One does not sttribute it to anyone or anything and
loocks only at 1t as a fact of live under a perspective of "restoration’
in the immediate, and risk prevention in the future. This is a way of

constructing events which is very often used in Eyvpes of cases in which

“racisa” ar "religious strive" is implied. As an answer ke vielence in
which your house is burned dawn and your child killed vou become still
more sctive to built 8 sccisty without “apartheid®.

It iz only in the broad category of the Fifth way of cansiructing
events —a social cantrel sporoach- that a responsible actor, a
"pErgetrator® enters thes scene. Even in that case the “punishment
model™ is anly one of the wavs fo construct a resgonsabhility of the
ackar. Mext to it ws have other models of holiding him responsible like
Ehe sducationel, comgensatory, therapeutical and conciliatory. (Hulsman
and Bernard de Celis 1993, p. 9% - 101}

To summarise: In the new lenguage which would replace the
canventional language on "crime and criminal justice" the forcus will
Bz

- Un situations insiead of behaviour.

— On the problematic nature instead of the illegal criminal
nature. E

- On  the person/instance to whom something is problematic
iwictim? instead of perpetrator. The perpetrator only enters the
picture when the wictim defines the event in a way which makes him
relevant.

- On the guestion what can be dore about it by whom under the
perspective or the future {less problems or less problematic) and the
past {recrdering} instead of gravity and blame allocation to the
perpetrator.

This language is the language we see now regularly used by those
working in the field of urban safety.

Abolition as social movement

The development of criminalization in Europe and M. Bmerica shows
us a wery blealk picture. There are however at the came time also
positive developments in the sense of "crime policies” which want to
avold criminalisation and are wictim oriented. These developments we
find e.g. in the field of urban safety. In France this orientation
found its origin in the creation of "Conseils de prevention” on the
local level. Here Bilbert Bonnemaison, a mavor and member of the French
Parliament, created a context in which new forces were mobilised to
face and to deal with problematic situations (which could be defined as
"crime”} in new ways. Different forms of "partenariat” develop in the
public sphere on the local level: many local organizations (public and
private, voluhteers and professionalsl wmere involved. Thece
developments are not restricted to France but they sprang up like
mushrooms in many Eurcopean countries. The concepts and other tools used
in these acthvities are very close to the approaches we find in the
abolitionist literature and they are a rich source for the development
of abolitionist thinking and research.

In the European Union a "European Forum for Urban Safety"” was
created (22). 1t provides a context in which mantyy forms of cooperation
between cities in different countries take place and the results of
different forms of experimentation are exchanged. It could very well be
that these forms of cooperation, very close to the direct involved in
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the problem Tields, provides a "nursery” for new practices and new
systems of reference for the organizations which are at the basis of
criminal lustice and in this way lead toc the disappearance of the
cultural and social organization which I define as the core of criminal
justice.

The contributions we can make toc the abolition of criminal justice
differ according to our position in live. IT we belong to one of the
organizations which form the material base of criminal justice, we have
cther possibilities than those who do not belong to those professions.

Most of the "professionals™ working in these organizations
ipolice, courts, legislatives services! have chances to influence the
existing practices in an abolitionist way {(23). Often an abolitionist
perspective 1= the only perspective which permits to be really
zatisfied with what one iz doing in such organisations. An abolitionist
perspecilve 1s good Tor vour hexlth.

Alsoc oulside those professions we are not powerless. Criminal
justice does not exist only in the formal institutions. The activities
exercised in the key of the social and cultural organization of
criminal jJustice, the language used, the images created are so familiar
to nearly evervybody of us that they are part of our perceptions, our
attitudes and our behaviour. Alsc in this respect the field of "crime
and criminals” is very =imilar io others field where issues of "peace
and war”, "racial issues” and "gender iscues” are debated. 1 hope that
my very detalled description of some of the aliernatives in {Hulsman,
Bernat de Celis 1293} and {Hulsman 1991) will help to understand how
this lenguage and these images of criminal justice influence us and
cons=train us.

In this sense then criminal justice exisis in nearly everybody of
us like "gender prejudice” and in some areas of the world "racial
prejudice” exists in nearly every one. Abolition is thus in the first
place abolition of criminal justice in oneself: changing perceptions,
attitudes and behaviour. Such a change brings about a change of
Ienguage and on the other hand & change of language may be a powerfull
wehicle to bring about change in perceptions and attitudes. Changing
ones language is someihing everybody is able to do: to a certain degree
for non — professionals, it may be even easier than for professionals.

We are able to abolish criminal justice in ourselves, to use
another language sc that 2 can perceive and mobilise other rescurces
to deal with problematic situations. Bhen we use another language, we
teach that language to others. He invite them in that way to abolish
criminal justice also.

Dordrecht, 22/9/97 Louk Hulsman.



Notes

(1} In the social contexis I have become more oy less familiar with in
marny parts of the world, the punishment mode of interaction was
reserved for relatively simple problematic situations of minor
importance, PMore complicated or important issues were always deali with
in ather ways.

{2) That is even true for pecple who are as professionals working in
the organizations which form the material base of the system. The
givision of labour within the system makes it nearly impossible for
functionaries to have direct experience of the different activities
which form together the proces of criminalisation.

(3) "Complete” punishment presupposes agreement between punisher and
punished: A "punisher” who wants to punish and a punished person who
accepts the activity of the punisher as punishment. It is possible that
somebody experiences s decision of ancther person as punishment .
although the supposed punisher had no intention to punish. Take someone
who oeis in his jobh ancther function he srpeEYiences ac a degradation
and who wrongly supposes that this change of function was meant as
punishment.

It is also possible that somebody wants to punizsh but that the
"ounished” does not recognise his autherity to do so and experiences
this activity as 1llegitimate vioclence. .

Inside a criminal justice proces evenis of "real” punishment can
take place when relations of authority between involved percons are
established. So 1 observed in a documentary film how an older policeman
in a criminal investigation created a real relation with a yvounger
accused and punished him in the proces of investigation. He reproached
him his behaviour in an auvthority relation and this reproach was
accepted as such. Punishment ie arcording to me best defined as
reproach in an authority relation. This reproach can be combined with
or espressed in pain - infliction but this pain - infliction does not
seem a necessary element of punishing.

(4) Claudia Laub, an argentine sociologist who worked for a long time
in the Ministry of Social Affairs in the province Cérdobs, Argentina,
plavs a central role in this organization. She is also associated with
the activities of the European Forum Tor Urban Security. It was in the
contest of the activities of the Forum that 1 met her for the first
time. Participation in the Forum activities was wery fruitfull for me
to get a beiter understanding of the issues discussed in this essavy.

(5) 1 refer here in the first place to the academic critical value
embodied in the expression: "1t ain't necessarily so0”: an emancipatory
critical walue. A very important part of the academic production refers
to wvalues which are not emancipatory at all.

(6) 1 will explain later in more details that the fact that aspects of
a situation may trigger processes of criminalization (primary or
secondary) does not imply al all that the situation is problematic.
Organisations like police, courts, the executive, and parliament
invoelve themselves in the first place in criminalizing activities
because it is seen as their interest to do so or do harmfull to them
not te do it; the same is, to a large degree, true for the individual



ackors «ithin theses organizations. In view of the prevailing language
in the criminal justice debate (and in the polifical debate in general)
1t is easy for the individual actars to neutralise “their owWn
responsibiiifiy® for the conssquences.

(7) I say "to giwve a hand to people...” and not  "to develop models to
cope...” becasuse I subscribe to the way in which Foucault (1985)
defines the role of the academic in theze issues. According to him, the
academic should not strive to play the role of the intellectual -
prophet who tells the people what they have to do, and prescribes for
them fTrames of thought, cbiectives and means (which he develops in his
head, working in this study surrounded by his toois - the iraditional
way 1n which many criminal law academics have worbed). Instead, the
roele of the academic is to show 1) how institutions really function,
and 21 what are the real consequences of their Tunciiloning in the
different segments of society. In addition, he has io uncover 3) the
systems of thougt which underlie these institutions and their
practices. He has to show the historical context of ithese systems, the
constraints they exercise on us, and the fact that they have become so
familiar that they are part of our perceptions, ocur attitudes and our
behaviour. Lastly, 4} he has to work together with those invelved and
with practioners to modify the institutions and their practices and to
dewelop other forms pf thought.

It iz not possible to be faithful to this model of functioning and
to develop speculatively models of alternatives.

t8) 1 mean agreement on the fact that state structures ought to be
sacuiar and non fundamentalisk. Everybody will be aware of the fact
that this vrequirement is, in ®mINY 3reas, not sstisfied at all. Many
Zate practices still follow the madel of totalitariam and authoritarian
religions.

(?) I mentiom them here in "stenographic” form as 1 presented them
earlier in Hulsman, 19%4. Thev were more developed in Faugeron and
Hul=man, 19%&.

(10) The bkacsic idea s that punishment according to gravity is the
cornesione of order. Related ic this is the idea that especially
serious offenders may not escapes punishment: "This ic =o serious that
it cannoct go unpunished®. In practice, events with really disastrous
consequences like the sthnic cleansing in Yugoslavia and Africa go
nearly alwavs practicalv without punishment. In addition it is my
experience that pecple 1 meet {(in Holland and else where in the world)
use the punishpent model of social control for small and not so
important transgressions of rules. When things become important people
have resort to very different forms of sccial regulation: rewards,
conciliatian,inegnciatinn. This i1s not only true in family matters but
in general {(work amd business relation, eic.)

(11} In other legal processes {civil/administrative), the wronged
person 1s clearly the client and he has the power {over the
professionals) to orient the procedure. If he is not satisfied he can
stop the proceedings. The party called in court also becomes a client
and he also has power. In criminal justice this is different. This
aspect has been more elaborated in Faugeron and Hulsman, 1996.

(12) For a concrete application of such an approach to crime policy,

A}



see, the 15th Crieinological Research Canference of th Council of 5
Europe (19B4), especially the adopted recoammendations and conclusions

af the conference. Council of Europe: “Sewxusl Behaviour and attitudes
and Thaivr Implications for Criminasl Law® {Strasbourg, 1984)

(13) In self report inguiries one acks a sample of people how often
they commitied in a specific period crimminalisable acts and how often
thizs was followed by a criminal justice intervention. In the victim
inguiries questions are asked about the frequency and nature of trouble
which was the conse guence of a criminalisable act. In several
countries: UBA, Holland, stc. victim inguires take place regularly and
lead to separate statistics. These statistice form then, the primary
base of data {in combination with police and court statistics) for
criminclogicsis,

{14} Mevertheless the negative impact of criminalization on certain
segments of the population is much bBigger than is in generally thought.
Even in a country like Holland i{that had a relatively low prison
population? 3 statistical study showed in the sixties that 1 in 10 of
the males who died in a certain period had been as least once in
prizon. In certain American cities more than half of the black male
population between 18 and 45 years iz in prison, parole or preobation.

{153} These are the words used in the Eurcpean Convention on Humain
Hightis.

(16) Very interesting in this respect is Hanalk, Stehr Steinert (1798%) i
because 1t allows alsoc to make = comparison between criminalizable and '
non — criminalizable problematic situations. Often, people involwved in
criminal justice debates get so "possesssed” by the myths and images

which underly this debate, that they are not aware of the fact that

absence of a criminal justice reaction to = criminalizable event does

not st 211 means that such an event is not dealt with {guid non est in |
actu non est in mundeol. If there is a directly involved person for whom !
8 criminalizable event is problematic that person will alwave deal in
someway with such an event and mavy mobilize professional and non -
professional help to do =o. '

(17) A concrete example: in Faugeron and Hulsman (1994) we mention a
study about a Dutch practice in which women use civil law to react
against viclent {and criminalizable) behaviour by men against them. The
study shows how in this practice the three basic values mentioned in
this article are respected to a very large degree by the involved
professionals and bow this contributes te a high degree to the
satisfaction of the women concerned. In addition, this procedure has
the big advantage not o imply derogations on fundamental human rights
{as mentioned earlier) with respect to the men.

§
(18) To awvoid any misunderstanding with this proposition two remarks:
1) We talk about the use of a concept "problematic situation” in the
context of a debate about crime and criminal justice; in other words in
a context in which human rights are at stake because the power of
constraint of the state is implied. In other contexts, opinions of
experts about the problematic character of a =tate of affairs do not
necessarily have to be discarded when they are not representing
concrete clients. 2) Let us illustrate the meaning of the proposition



Wwith an example. In our discourse we are not concerned by the farct that
the lsgal text texplicitly ar implicifiy} defines a situation as
problematicg we sre interested in concrete apinions of those involved
in the preblem. This implies naturally that we are not interested in
ths aopinions of public prosscutaors and police officers who refar s=alaly
to the lsw. The law is for us not unprobliemstic. The law is part of the
stakte of a3ffairs we have ta 45S2Ss in the light of our explicit values.

(19) The distinction between thoce who are directly involved and those
who are not is guite clear in the central area of the concept but at
the periphery it may be guite controversial. The distinction is also
not uniform for the different practices in which the concept has to be
applied {spcioc - medical, legal, public administration, journalism and
other media specizlities). The researcher has to be aware of those
differences in the construction of the necessary indicators. As 1 see
1t the notion of “ihe directly involved” cannot be restricted in legal
practices io indiwvidual natural persons: Corporations and other
"collectivities” may also be directly involved. In civil case - law a
ot of material, interesting for constructing, boundaries between those
directly involved and those who are not, can be found.

(20) Liberating their diversity is alse = legal obligation in the
perspective of human righis: the 2quality of people before the law has
to be based on the recognition of their diversity. Without emancipation
of the people fesling wronged and victimized, social integration
remains an 1llusion.

(21) The liberation of wronged persons and of those who are asked to
intervene in problematic Situations is already put in practice in some
local policies to promote urban security. Information about those
practices can be found in the publications of the European Forum for
Urban Security, 3", Rue Liancourt, 73014, Paris, France.

(22) See about the forum the publication (in French and English)
Security and Democracy. fnalvtical college on Urban safety. Forum
Euvropeen pour 1a securite urbaine, 1994. Forum Europeen, 38 Rue
Liancourt, 75014 Paris, Tel: 33 - 143278311

(23) Zaffaroni 198%, is a good example in a double way: What Yyou can
achieve in an abolicionist direction in the University and how lawyers
can coniribute in an asbolitionist way in the courts,
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